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A. Timeline of Events 

• 1990s: Royal Oak Mines, the predecessor of Northgate Minerals is 
‘given’ the Kemess South Mine and over $160 million in tax breaks and 
subsidies by the provincial government as compensation for the 
creation of Tatshenshini-Alsek Provincial Park, where the company 
had been proposing to open the Windy Craggy copper mine.  Royal 
Oak and Northgate benefited extensively from these multi-million 
dollar government tax breaks and subsidies. Takla on the other hand 
received nothing. The Kemess North mine was later proposed to be 
built on the shaky foundation laid by Kemess South. 

• October 29, 2003: Vancouver-based Northgate Minerals Corporation 
files a pre-application notice with provincial regulators for its Kemess 
North Copper-Gold Mine Project, an open-pit mine design that would 
see hundreds of millions of tonnes of acid mine waste and tailings 
stored in adjacent Amazay Lake, also known as Duncan Lake. 

• Late 2003 to Early 2004: Takla Lake First Nation Chief Janet West 
writes the company and federal and provincial governments to put 
them on notice that the company’s plan to use the lake is 
unacceptable. Moreover, she states that the matter of Takla’s 
Aboriginal rights and title needs to be respected in regards to this 
project, and that Takla is entitled to be meaningfully consulted and 
funded as part of an effective consultation process. This consultation 
process would include participating in or revisiting all pre-application 
meetings held between the company and government officials. Takla 
also issues a series of news releases, letters to the editor, and provides 
media interviews to express Takla’s unequivocal opposition to the 
company’s proposed use of the lake. During this time, Takla is actively 
supported by the Carrier Sekani Tribal Council and the First Nations 
Summit.  

• 2004: Over the course of the year, various detailed technical (pre-
application) project meetings are held between the company and 
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government officials. Takla and other possibly affected First Nations 
are not involved in these meetings. 

• June 2, 2004: The federal Department of Fisheries and Oceans (DFO) 
announces it is involved in the project’s review. Soon, with support of 
the company, the governments indicate the project will be subjected 
to a panel review, the highest environmental review possible within 
the Canadian regulatory system. 

• Mid-2004: The “5 Nations”, a political coalition which included the 
Kwadacha, Takla, Fort Connelly, Tsay Keh Dene, and Gitxsan Treaty 
Office, unite to deal with the Kemess North project. They secure 
financing from the company to fund a first look at the company’s plans 
and to negotiate a consultation protocol agreement. 

• November 9, 2004: The “5 Nations” issue an open letter to Northgate 
reiterating that Amazay Lake is not an acceptable sustainable 
development practice and that it cannot be used. The letter results 
from a meeting between “5 Nations” and government officials, where 
it was learned Northgate continued to believe the lake’s use was open 
to negotiation. At the same meeting, it is confirmed the “5 Nations” 
could possibly appoint a member to the independent review panel. 

• November 2004: The Supreme Court of Canada issues the Haida and 
Taku rulings. The Court confirms the Crown’s obligation to consult 
First Nations. Soon after, negotiations on a consultation protocol 
agreement between the “5 Nations” and Northgate ends without 
success. 

• March 14, 2005: The federal and provincial governments formally 
refer the project to a joint panel review. According to a Canadian 
Environmental Assessment Agency news release issued at the time, 
the decision to conduct a panel level environmental assessment 
“follows a request from the Minister of Fisheries and Oceans, 
supported by the Ministers of Transport and Natural Resources 
Canada, pursuant to the Canadian Environmental Assessment Act.” 

• Early 2005: The now “4 Nations” (Kwadacha, Takla, Tsay Keh Dene 
First Nations and the Gitxsan Treaty Office, with Fort Connelly 
represented by Takla) are rebuffed in their various attempts to reach 
an agreement on consultation with the provincial and federal 
governments. 

• May 19, 2005: A three-person independent review panel is appointed 
by the federal and provincial governments. The “5 Nations” proposed 
appointee is accepted as a panel member. 

• October 2005: The BC Assembly of First Nations passes a resolution in 
support of the “4 Nations” efforts to have their Aboriginal rights and 
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title respected by the Crown and the company and to protect Amazay 
Lake. 

• Early 2006: The Gitxsan Treaty Office pursues its interests in the 
Kemess North EA review separately from Kwadacha, Takla and Tsay 
Keh Dene. Soon afterward, Kwadacha, Takla and Tsay Keh Dene 
aligned themselves under the name Tse Keh Nay. This alliance is 
confirmed in an April 7, 2006 letter from Takla Chief, John Allen 
French, to the federal environmental assessment agency: “we would 
like to clarify the names used to identify the 3 Nations. The Tse Keh 
Nay is a coalition of First Nations (the 3 Nations) who share a common 
Sekani heritage but were separated by previous government 
encroachment on our lands, and the reserve and trapline systems. 
Henceforth, please refer to the Nations as the Tse Keh Nay during any 
future dialogue or correspondence concerning Kemess.” From this 
point on, the Tse Keh Nay clearly assert that Amazay is in traditional 
Sekani (aka ‘Tse Keh Nay’) territory.  

• 2006: Over the course of the year and up to the time of the panel 
hearings themselves, the company’s environmental impact statement 
(EIS) report is scrutinized by various government departments and 
other parties, including the panel itself. This leads to the EIS being 
found deficient in a number of areas which delays the panel hearings 
further. Meanwhile, in a unique decision, the panel commissions two 
independent economic reviews of the project: 1) "Report on Economic 
Feasibility of Waste Management Alternatives" by Gartner Lee Ltd., 
and 2) “Project Economic Assessment” by Micon International Ltd. 
Each study in turn questions the strength of the project – Micon 
International concluded the project was “marginal” while Gartner Lee 
found it was “not economically robust.” These findings are significant 
in the eventual decision of the panel. 

• May 10, 2006: DFO submits a letter to the Panel stating that additional 
information is required from Northgate prior to public hearings to 
address uncertainties and deficiencies in the fish habitat 
compensation plan. Then on June 6, 2006, after an undisclosed 
meeting between Northgate and DFO, the department changes its 
position and soon informs the panel that while additional information 
from Northgate would be valuable, it would not be necessary prior to 
the public hearings. Further, on July 24, 2006, DFO informs the 
company that it “will accept transplants as a mitigation measure…” 
and that it is “willing to accept” specified compensation ratios for 
habitat loss. The department justifies its position thus: “Our position 
on compensation is based on the rationale that recreational access to 
Duncan Lake is limited.” In letters to DFO Minister Loyola Hearn, the 
Tse Keh Nay and First Nations Leadership Council (FNLC) strongly 
challenged the department’s position, pointing out it was made 
without consulting or accommodating the Tse Keh Nay. The FNLC 
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reminded the minister: “It is highly problematic legally and politically 
for the Crown to continue its negotiations with the company while 
ignoring its legal and fiduciary obligations to First Nations, and while 
treaty negotiations are underway with those same First Nations.” 
Takla files a freedom-of-information request on this decision (but with 
no results to date, 3 years later). 

• August 29, 2006: The Tse Keh Nay issue a crucial news release 
entitled, “First Nations Hold Ceremony and Vow to Protect Amazay 
(Duncan Lake).” Kwadacha Chief Donny Van Somer is quoted: “We 
wanted our youth to see the battles we are fighting to protect their 
heritage. We loaded them into a school bus and drove out to Amazay 
and they hiked down to the lake. They set up camp and stayed over 
night at the lake so they had a chance to see with their own eyes this 
beautiful lake that will be lost if the dam goes ahead.” Takla Chief John 
Allan French said: “As a Nation we are not opposed to mining or 
economic development, but we have to remember what is important. 
Gold does not run through our blood. We are all made of water. We 
have pushed the boundaries too far if we are willing to destroy life 
itself, water, as a means of getting cheaper gold. We will protect this 
lake, not only for our children’s children, but for everyone.” Tsay Keh 
Dene Grand Chief Gordon Pierre stated: “Our people live downstream. 
We drink that water. There is no way a dam will hold in all the 
poisoned water. We have lived here for thousands of years. We will 
always be here and we need clean water.” Grand Chief Pierre said his 
people are frustrated with having to fight yet another major battle, 
given that his people had gone through so much when they were 
forced to relocate away from the Williston Reservoir, which flooded 
his people’s traditional lands and villages. Chief French added: “We 
can’t understand why nobody is standing up for this lake. None of the 
government ministries in charge of protecting fish, archaeology and 
the environment are doing their job. We’ll have to do their jobs for 
them. We are growing stronger and stronger as a Nation and we will 
do what it takes to protect our waters and our lands.” 

• October 30, 2006: The public panel hearings commence with 
scheduled meetings slated for Prince George, Smithers, and 
Kwadacha. Tse Keh Nay participates “under protest” in absence of an 
EA participation agreement and consultation agreement with the 
Crown to address the project’s impacts on their Aboriginal rights and 
title. The hearings open with a Tse Keh Nay pipe ceremony where 
Chief John Allen French states: “We must become more important, 
our people… because this is not our way…. These talks should have 
never have started in the first place. There is nothing that would make 
this right…. Money, it can be good, it can be bad. When you destroy a 
whole nation to make money, it is not a good thing. You're stealing the 
spirit of people. It's no different than Williston Lake… things aren't all 
right. I ask the Creator every day, ‘Why do my people suffer more than 
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the people that destroy Mother Earth?’ …You guys got millions of 
dollars. Your value of life and my value of life are two different things.”  
The panel staff at first try to exclude statements made during the pipe 
ceremony from the official transcript, but at Takla’s intervention they 
are included. At this hearing session, the panel confirms it has no 
authority to address Aboriginal rights and title issues. 

• November 20-24, 2006 – Panel hearing sessions are held in Smithers. 

• November 29, 2006 – A special panel hearing session is held in 
Victoria, where the parties (i.e. Tse Keh Nay, Gitxsan Treaty Office, 
Northgate, B.C. and Canada) speak to the Gitxsan motion at the 
Smithers hearing, that the panel voluntarily suspend its hearings 
because the review should not be able to proceed in the absence of a 
participation agreement between itself and the Crown. On December 
3, the panel recommends that “every effort be made to resolve the 
current differences regarding funding.”  

• December 5-7, 2006: Public hearings take place in Fort Ware 
(Kwadacha). The panel undertakes a helicopter trip to Amazay Lake 
with Tse Keh Nay leaders, where Chief French conducts a tobacco 
ceremony on the frozen lake. 

• May 17, 2007: The public hearings wrap up with an extra session held 
in Smithers.  

• September 17, 2007: The panel issues its report and recommends 
against the project. Specifically, the panel concludes: “the 
development of the project in its present form would not be in the 
public interest.” This is based on its finding: “the economic and social 
benefits provided by the Project, on balance, are outweighed by the 
risks of significant adverse environmental, social and cultural effects, 
some of which may not emerge until many years after mining 
operations cease.”  

• November 2007: The Association for Mineral Exploration British 
Columbia launches a campaign to save the Kemess North project. The 
president of the association sends an information brochure and letter 
to B.C. mayors and others asking them to send letters to the 
government with a plea that the panel’s recommendation against the 
project be rejected. At the same time, the Mining Association of B.C. 
issues a public statement saying the panel "may have exceeded its 
terms of reference" by rejecting the project. To which, Grand Chief 
Edward John, political executive of the First Nations Summit, replies in 
a news release: “The association’s statements are a swipe at the 
panel’s authority. It's upsetting to see. It shouldn't be trying to 
undermine the panel. The panel’s major recommendation must 
stand.” 
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• Nov-Dec 2007: In response to the mining industry’s campaign, the Tse 
Keh Nay leadership, led by Takla Chief Dolly Abraham, organizes a 
campaign around a broadly supported open letter to the B.C. mining 
industry. The open letter demands the industry halts its campaign. In a 
pamphlet accompanying the open letter, the Tse Key Nay explain: “A 
key precedent is at stake here. For the first time in B.C., Aboriginal 
values have been seriously recognized in a public regulatory review 
process and impacts on those values have been deemed a ‘key 
adverse effect.’ If the mining sector succeeds in having the Panel’s 
major recommendation overturned then this precedent will be lost to 
First Nations.” 

• December 2007: The First Nations Summit and the national Assembly 
of First Nations both pass resolutions in support of the Tse Keh Nay 
and against the mining industry’s campaign. 

• March 7, 2008: The federal and provincial governments issue a joint 
decision to respect the panel’s major recommendation not to approve 
the project. After doing so, B.C. Environment Minister Penner, in a 
letter made public by the Georgia Straight news magazine, writes to 
Northgate’s CEO Ken Stowe explaining his government’s decision and 
its position on the future likelihood of lakes being used for mining:  

“In reaching this decision, we have considered the Joint Review 
Panel's (Panel) report, as well as comments received from 
Northgate, First Nations, and government agencies respecting the 
Panel's report. ... We have decided to accept the Panel's 
recommendation to refuse to issue an environmental assessment 
certificate for the Project as proposed. We have reached this 
conclusion because it is our view that the Panel's report and 
principal recommendation...conforms in all material respects with 
the terms of reference established for the Panel, and that there is 
no compelling reason why the Panel's principal recommendation 
should not be accepted in the circumstances of this case. ... 
Finally, it is essential to note than [sic] no one factor or aspect of 
the Panel's reasoning was considered by Minister Neufeld and I to 
be determinative in relation to our decision. More specifically, we 
wish to make clear that we are not holding that a mine project can 
never receive approval in circumstances where a lake is used to 
manage tailings for a long term into the future, as use of a lake for 
such purposes may be appropriate. Similarly, we are not holding 
that a mine can never proceed in circumstances where there is 
some degree of opposition by, or an adverse impact on, First 
Nations, although the interests of First Nations will be seriously 
considered so as to ensure that the Crown's duties of consultation 
and, where appropriate, accommodation are met. Finally, we are 
not concluding that a mine can never proceed if it is expected to 
have a relatively modest operating life. Rather, these are all 
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merely factors that have been and will be entertained in our 
future decision-making, along with any other relevant factors, and 
each case will continue to be decided on its own merits.” 

 
 

 

B. Introduction 

In 2003, Northgate Minerals Corporation began preparations to submit its 
Kemess North gold and copper mine project to the provincial 
environmental assessment office, which would later join with the federal 
review office to examine the project. The Kemess North mineral deposit 
lies 6 km north of Northgate’s existing Kemess South Mine located in the 
upper Finlay River watershed, approximately 180 km north of Takla 
Landing. 

The Kemess North mine project was proposed as a major expansion of the 
Kemess South mine, involving a new open pit adjacent to Amazay 
(Duncan) Lake. Had the project gone ahead it was expected to increase the 
life of the existing mine by only 11 years.  

Ore milling capacity would have increased from 55,000 tonnes per day 
with Kemess South to 120,000 tonnes of low-grade ore per day with 
Kemess North.  

In all, milling from Kemess North would have generated about 400 million 
tonnes of tailings and 325 million tonnes of waste rock, with much of it 
prone to metal leaching (ML) and acid rock drainage (ARD), which would 
have posed a serious risk to the environment. 

To prevent ML/ARD, the company proposed to place the waste rock and 
tailings into Duncan Lake, which the Tse Keh Nay call “Amazay”. The 
proposal to turn Amazay into a massive tailings pit was strongly opposed 
by the Takla Lake First Nation (Takla) and other nearby First Nations, 
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including the Kwadacha and Tsay Keh Dene, who shared historical and 
cultural ties and reunited with Takla Lake as the Tse Keh Nay.  

The Tse Keh Nay opposed the idea of losing the lake for a number of 
reasons. The communities contended the lake was the well-spring of their 
culture and spirit, a traditional gathering place, part of the headwaters of 
the Finlay River, and, as a source of fresh water, the source of life itself. 

Takla made its opposition to losing the lake known throughout the 
environmental assessment review process. Subsequently, the First Nation 
and the others presented persuasive scientific, legal and oral testimony in 
support of the lake’s preservation to a joint federal-provincial review 
panel. 

In the end, the panel said it was “satisfied that the loss of the natural lake 
would be viewed as culturally and socially detrimental by Aboriginal 
people, and the Panel considers this effect to be significant.”  

For Takla, this conclusion was proof the panel had listened to its views and 
concerns and that despite a lot of pressure from the company, the mining 
industry, and some quarters of government, the panel had bravely 
accepted the community’s desire to maintain the lake. 

The project would have also included the construction of three dams 
around Amazay to secure it as a tailings impoundment area. These dams 
would have required long term monitoring for safety reasons. Also, 
anywhere from 40 to 80 years after the mine's closure, by design the pit’s 
contaminated water would have started to overflow into the now-
destroyed Amazay Lake and watershed. As a result, this too would have 
required long term monitoring as well as treatment to neutralize the 
water’s toxicity before it made its way into the Finlay River. In this case, 
“long term” would have meant hundreds of years or, at the very least, the 
unforeseeable future beyond the lifespan of the company itself. 

Two independent feasibility experts had assessed the project at the 
panel’s request. One report, by Micon International Ltd, concluded the 
project was “marginal” while the other, by Gartner Lee Ltd, found it was 
“not economically robust.” This raised doubt in the panel’s mind as to 
whether the company would be able to actually fulfill its long-term post-
closure commitments, including the possibility that at some point in time 
the public would bear those costly responsibilities. 

When the panel added these two latter concerns to Aboriginal ones, it 
concluded: “the economic and social benefits provided by the Project, on 
balance, are outweighed by the risks of significant adverse environmental, 
social and cultural effects, some of which may not emerge until many 
years after mining operations cease.”  
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Most importantly, it found: “the development of the project in its present 
form would not be in the public interest.”  

On September 17, 2007, the panel officially recommended to the federal 
and provincial ministers of the environment “that the Project not be 
approved as proposed.” This EA recommendation was fairly 
unprecedented, in that it strongly went against the well-established 
pattern of proposed mines being routinely accepted.  

On March 7, 2008, the federal and provincial governments formally 
accepted the panel’s bold recommendation and refused to approve 
Northgate Minerals’ Kemess North project. 

* * * * 

In 2004, Terry Lyons, a senior official with Northgate Minerals and a 
representative of the Mining Association of B.C., remarked in a media 
interview that Amazay Lake was located “in the middle of nowhere,” 
thereby implying it was easily dispensable. 

Besides being offensive, the comment was instructive in that it revealed to 
those concerned how completely the company disregarded Takla lands 
and values. Compounding this threat were the many statements by 
municipal and provincial elected officials who publicly supported the 
project in advance of the environmental review. This included the 
provincial Crown minister responsible for mining who had gone to Ottawa 
to openly lobby for the project. This approach taken by elected officials 
called into question the objectiveness and integrity of the environmental 
review process. Moreover, Takla was thrust into a reactionary position 
where their rights, title and well-being were a mere afterthought in the 
government’s process. 

Takla and the Tse Keh Nay are a strong and resilient people who hold 
knowledge of the land’s inherent sacredness, especially water. Moreover, 
their relationship to the land dates back to time out of memory and forms 
the basis of their culture and way of life. This is something that foreign 
companies and government officials fail to recognize or appreciate, as this 
would confer a special and legitimate authority onto Takla and other First 
Nations that government continues to deny. 

And now that Takla and the Tse Keh Nay have succeeded in protecting 
Amazay Lake their inspiring fight becomes a symbol of hope to people 
throughout the world, both Indigenous and non-Indigenous, as they 
embark on their own struggles to protect the lands and waters that 
sustain us all. 

* * * * 
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The Kemess North mine project was one of most scrutinized and conflicted 
mine proposals in Canada’s history. As a result, many insights and lessons 
were acquired along the way, some of which are shared in this report for 
consideration by present and future Takla leaders, staff and community 
members. They are also being made publicly available for the benefit of 
everyone interested in sustainable development and the protection of 
sacred lands and waters.  

 

 

 

C. South & North Deposit 

The Government of British Columbia facilitated the development of the 
Kemess South copper-gold deposit by Royal Oak Mines, who had 
purchased it from the previous owner, as “compensation” for the 1993 
appropriation of the Windy Craggy mineral properties, which became part 
of the Tatshenshini-Alsek Provincial Park, in the far northwest part of the 
province. 

In 1996, the province’s BC Environmental Assessment Office (BCEAO) 
approved the Kemess South Mine after screening it through a low-level 
environmental assessment (EA) review – a process that did not include 
Takla, nor did it take into account the First Nation’s Aboriginal rights and 
title interests in the Kemess area. 

In the Kemess South environmental assessment recommendations report, 
provincial regulators addressed the possibility of the Kemess North 
property being developed at some point: “The potential to extend the 
mine life by developing the mineral reserves in the North Kemess area has 
been identified, however, this area is not included as part of the Kemess 
South project review.” 

In 1998, Kemess South was brought into production over Takla objections.  
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In 2000, Northgate Minerals acquired both properties from a bankrupted 
Royal Oak Mines, whereupon it resumed mining the South deposit and 
began preparing to develop the North deposit.  

Although the province foresaw the possibility of Kemess North becoming 
part of a future regional mining hub with Kemess South at the centre, it 
nevertheless did not undertake a cumulative impact assessment in this 
regard, nor did the federal government. 

Insights & Lessons  

1. Once a mine site and related infrastructure is in place, other mineral 
deposits in the vicinity stand a good chance of being targeted for 
development before the mine closes. Therefore, wherever a new 
major mine is being proposed, it is important to anticipate other 
known and unknown deposits in the vicinity being targeted for 
development. This raises the question of the probable cumulative 
impacts posed by several developments over time and how to get 
these impacts assessed in the initial mine review. This issue also 
highlights the associated impacts posed by the intensive exploration 
that will no doubt occur in the area serviced by the first mine. 

2. The Kemess South EA certificate was issued based on a number of 
recommendations being fulfilled by the proponent. This included 
restricting public access to the area by road. However, Takla is aware 
that the road north of the mine site has not been restricted. This is a 
point of concern for Takla because access by outside hunters and 
exploration companies, for instance, leads to impacts on wildlife which 
in turn impacts its members’ ability and rights to harvest certain game 
animals. Moreover, it highlights the real possibility that EA certificate 
recommendations that are vital to First Nations can go ignored or will 
not be enforced by government. 
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D. Feasibility Study 

Because feasibility studies use current market conditions to help investors 
determine the economic viability of a possible project, they are a useful 
source of early information to understand a proposed project’s economic 
benefits and risks. That said, those same conditions are subject to change 
and so studies are open to question based on accuracy. But more 
importantly, from a First Nation’s standpoint, they are not required to 
account for projected impacts to a First Nation’s Aboriginal rights and title 
interests. 

Though Northgate Minerals completed its feasibility study on Kemess 
North in 2004, it did not provide it to Takla, thus giving it no chance to 
realistically evaluate the project’s benefits and risks, economically 
speaking. 

And while an abbreviated study was made publicly available, it proved to 
be insufficient on matters most important to Takla, in that it downplayed 
or ignored its concerns with the project, notably its objection to Amazay 
Lake being used as a tailings impoundment. The study also failed to 
include any reference to construct and operate a long-term water 
treatment system and for dam safety monitoring. And it omitted any 
suggestion that an impact-benefits agreement might be needed to address 
Takla interests. It is possible these omissions are allowed in a feasibility 
study because the reporting requirements are flawed and it serves 
investor confidence not to know the true extent of a First Nation’s 
opposition to a project. 

As it happened, during the Kemess North EA review process, the panel 
commissioned two independent reviews on the project’s feasibility. One 
by Gartner Lee Limited found “even with the use of Duncan Lake for waste 
disposal, the Kemess North project is not very robust.” The second by 
Micon International Ltd found the project to be “marginal.”  

For Takla, these findings were especially insightful and lesson-generating. 
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Before these second opinions arose, the company had been seeking Takla 
support for the project based on face value claims in regards to the 
project’s viability and promising economic benefits. But the studies 
showed it was an inherently vulnerable project that could easily have shut 
down prematurely, thereby jeopardizing any promised benefits to the First 
Nation. More importantly this would have left an environmental legacy 
without any guarantee that the company or the government would take 
responsibility for reclamation, monitoring, and compensation, not to 
mention lasting impacts to Takla culture and rights. 

Insights & Lessons 

1. Feasibility studies are only valid for a short-term period, so their 
projections should be questioned accordingly. That said, it is vital to 
understand as much as possible the true viability of a project in order 
to be informed on whether a company can reasonably meet all of its 
commitments, both in terms of benefits but also to deal with short 
and long term project impacts and mitigation efforts. 

2. Presently, feasibility studies do not have to take into account all costs 
related to impacts on First Nation’s interests. This raises the question 
if the ultimate cost of a project can truly be accounted for at this early 
stage. Future feasibility studies should be informed by a preliminary 
risk assessment conducted by the potentially affected First Nation(s).  
Having a First Nation-led risk assessment that identified project 
designs incompatible with the communities’ values would identify to 
the proponent the risks and benefits according to the First Nation, and 
may prevent the company from expending significant resources on a 
project whose true financial and environmental risks have not been 
explored or disclosed to the shareholders and the government 
regulators. 
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E. Pre-Application Stage 

The pre-application stage of an EA process is important because it is here 
that the proponent and government officials discuss and decide upon 
critical mine design and project related options, which in turn can 
determine the details that will be addressed in the EA review.  

Moreover, it is at this stage that initial studies are often recommended 
and completed in an effort to determine project impacts on archeological 
sites, water, wildlife, local economy, social and cultural values, and so on. 

The Kemess North pre-application meetings and subsequent activities 
were conducted without Takla participation. For instance, it was excluded 
from a key technical meeting in April 2004, where government officials 
determined that the prospect of transforming Amazay Lake into a tailings 
dump was a “reviewable” option but more importantly that it would be 
the only option to be reviewed.  

Had Northgate and the government respected the desire of Takla and 
other First Nations to protect Amazay Lake at the pre-application stage, 
then many millions of dollars and a tremendous amount of time, energy 
and resources expended on the EA process would have been prevented.  

More importantly, Takla would have been spared the enormous strain of 
spending five years to defend its land and water. The human resources 
required at the community and leadership level to engage in a battle such 
as the Kemess North are significant. The time and energy dedicated to this 
battle could have been directed to other areas such as community 
development, education, health, housing and other community priorities. 

Insights & Lessons 

1. Important mine design options are reviewed and decided upon during 
the EA pre-application stage, including related project studies.  
Therefore, first engagement is vital and agreed upon protocols need to 
be determined. Participation at this stage would be in accordance with 
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the Crown’s consultation and accommodation duties owed to First 
Nations, and agreements should be in place clearly outlining the rules 
of engagement before First Nations participate in review and/or 
design of the pre-application documents.  
 

 

 

F. Participant Funding  

A lack of timely and adequate EA participant funding to Takla, under a 
government-to-government agreement with both levels of government, 
prevented Takla from producing equally timely and adequate studies to 
convey all of its unique interests to the review panel, in regards to the 
project . 

Since no funding agreement was in place with the governments heading 
into the panel hearings, Takla, as part of Tse Key Nay alliance, participated 
“under protest.” It also paid for its own archaeology and cultural use 
studies prior to securing funding. 

In time, both governments and the company combined to provide 
$400,000 to the alliance, which was used to pay debts and costs generated 
by the three First Nations over the multi-year process and to finish out the 
remainder of the EA process.  

In regards to this situation, the panel was compelled to comment in its 
report: 

It has proved difficult to complete this panel process since, for most of 
its duration, there was no agreement between government and 
potentially affected Aboriginal groups on the basis of Aboriginal 
participation in the Project assessment. This reality posed a constant 
distraction for the Panel, and delayed the completion of the panel 
process by several months. The Panel expresses no opinion about why 
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the parties failed to reach agreement. The Panel simply observes that 
having such agreements in place at the outset of a Panel review is 
strongly recommended, and that failure to conclude such agreements 
in advance puts a panel in a difficult position in any situation where 
the Project under review could substantially affect Aboriginal 
interests. (p. 246) 

Insights & Lessons  

1. Knowing CEAA and BCEAO will push ahead with a review even where 
no agreement exists between a First Nation and the Crown makes it 
critical to challenge this early on – legally, if need be. 

2. Consider in Taku, the Supreme Court of Canada said: “Responsiveness 
is a key requirement of both consultation and accommodation.” Thus, 
in terms of EA participation funding, it is unacceptable for the Crown 
to proceed with a review without an agreement in place, and to do so 
calls into question the “honour of the Crown.” 

3. Funding relations with the Crown during an EA review that is based on 
a government-to-government agreement is preferable to 
arrangements made through a third-party public participation 
program, which is what CEAA offers to First Nations. 

4. CEAA and BCEAO personnel will not hesitate to use their discretionary 
power to minimize the Crown’s consultation commitments to First 
Nations. Government bureaucrats will drag out funding application 
processes, use narrow policy interpretations to reject funding 
requested by First Nations (such as funding to cover additional 
burdens on present staff; government policies only pay for new staff 
and contractors).  Funding decisions can take six months or longer. 
This behaviour should be addressed early on, ideally by relying on 
clear and enforceable terms in a participation agreement. 

5. It is important First Nations learn from one another and support each 
other as each encounters their own EA process. 

6. A government-to-government agreement to participate in all phases 
of an EA process can overlap but not replace a separate consultation 
and accommodation agreement to address a First Nation’s Aboriginal 
rights and title affected by a project.  

7. As part of any agreement, it is important to secure funds to cover the 
cost of negotiations. 
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G. Review Process 

Throughout the course of the entire EA process, Northgate continued to 
advance its project without Takla support and over its objections. It did so 
despite being asked to hold off until a consultation protocol agreement 
was securely in place.  

However, negotiations toward that agreement broke down in the early 
weeks of 2005, soon after the Supreme Court of Canada clarified 
consultation duties owed to First Nations in the Haida and Taku decisions 
and focused more on the Crown’s consultation duties than those owed by 
private companies. In addition, Northgate wanted to insert into the 
agreement the prospect of using Amazay Lake as a waste option, which 
Takla and the other First Nations refused to concede. 

The Crown’s decision to trigger the joint review panel process in March 
2005 also occurred over Takla objections.  

In the months preceding this decision, Takla, as part of the “5 Nations” 
alliance, sought from the Crown to revisit a number of technical 
discussions and related decisions from the pre-application stage. But these 
demands were never acted on. 

The alliance was also dealing with a number of other matters in advance of 
the panel process getting underway. This included requests for funding, 
decision making authority, a consultation protocol, and input into the 
panel’s guidelines and appointments.  

It was also seeking a separate parallel consultation agreement with the 
Crown that would identify and recommend mitigation measures and 
changes to the Kemess North project in order to avoid or minimize any 
infringement of Aboriginal rights and title, in particular the alliance’s 
interest in preserving Amazay Lake.  

But despite months of negotiation and a number of assurances, in the end 
the Crown did not concede to any of the alliance’s requests, though it did 
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agree to accept the name of a qualified person for possible appointment 
to the panel, which was later confirmed. 

Takla had many concerns with Northgate’s Environmental Impact 
Statement (EIS). One prime example was the company’s limited 
archeological impact assessment, which was written without the First 
Nation’s input or approval. This assessment was accepted by the provincial 
government as being complete. 

In light of this, Takla, as part of the Tse Keh Nay (TKN) alliance, felt it had 
to respond by spending its own money for an independent archaeology 
study. This study uncovered enough new information to cast doubt on the 
completeness of the company’s study.  There were also significant issues 
with other studies commissioned by Northgate. For example, the 
company’s wildlife biologist completely ignored groundhog, grouse and 
other species of wildlife important to the Tse Keh Nay. 

As it was, the panel found the archaeology work commissioned by TKN 
more credible than Northgate’s, and recommended if the project were to 
go ahead that more work had to be done in this area.  

To Takla, this decision validated its position that in order to have its 
unique interests meaningfully addressed, it should have been given proper 
and timely funding to design and implement its own studies or have 
adequate input into the company’s studies. 

Insights & Lessons 

1. Conflicts associated with an EA review ought to be avoided through an 
early comprehensive agreement with the Crown and when possible 
with the proponent itself. 

2. Even with an agreement, be sure to keep legal options open in order 
to respond to new circumstances. 

3. Where the Crown fails to enter into a First Nation-proposed 
agreement, this should be made known and put on the record. First 
Nations need to be pro-active in proposing such agreements, and 
remain open to their negotiation throughout the life of the review 
process. 

4. First Nations should be involved in reviewing studies submitted by the 
proponent and re-doing these studies if necessary. 
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H. Panel Hearings 

Despite Takla’s decision to participate in the panel hearings “under 
protest,” it was still able to take advantage of the opportunities this public 
review process presented.  

For example, its participation allowed it to educate the panel and the 
public on who the Takla are as a people, and especially on the relationship 
of Takla and Tse Keh Nay to Amazay Lake. Critical to this was the 
Kwadacha hearing when the Tse Keh Nay leadership escorted the panel 
and company officials on a helicopter trip to Amazay Lake, where the 
delegation set down on the frozen lake to discuss the issues at stake. 

That trip gave the panel the opportunity to replace its abstract 
understanding of the lake with a real experience of it. Similarly, leadership 
demonstrated its concern for the lake in a tangible way that would not be 
possible through the hearings process in either Prince George or Smithers, 
hundreds of kilometres away. 

Along with the trip to Amazay Lake, the Kwadacha hearings were critical in 
the long struggle to convey to the panel, the government, and the public 
that destroying the lake would negatively impact the communities socially, 
culturally, and environmentally.  

The Kwadacha hearings were an important juncture in the EA review 
process, as they provided the First Nation members more of an 
opportunity to be heard at the community level and in their own voice. 
For instance, there were presentations from the First Nation youth at the 
Aatse Davie School, where the hearings were held, and traditional songs 
were sung by the members, which appeared to break through the rigid 
bureaucratic atmosphere that hung over the hearings up to that point.  

On the other hand, the Takla and Tse Keh Nay were still at a disadvantage 
during the hearing process. As Chief French had stated, “This is not our 
way.”  For instance, the panel secretariat advised the panel members they 
could not sit down and share a meal with the Tse Keh Nay members at 
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Kwadacha because it might prejudice the process. And despite the best 
efforts of the panel, community members could not really present their 
comments in a way that was comfortable to them, where each presenter 
was required to step forward and speak into a microphone in a very 
formal process. In addition, submissions and presentations on a host of 
issues and concerns were hurriedly prepared due to the lack of participant 
funding in advance of the hearings. 

At the outset of the hearing sessions in Prince George, the panel openly 
confirmed it had no authority to address Aboriginal rights and title issues. 
This admission was important because it affirmed that a separate 
consultation process, apart from the panel’s work, was necessary to 
address those issues. 

Insights & Lessons 

1. Ideally, the federal and provincial governments should develop an EA 
review process jointly with First Nations.  

2. Hearings, meetings, and information gathering missions should be 
held in the communities of First Nations that are most likely to be 
affected by the project. 

3. Reviewers should be given the chance to go out onto the land where a 
project is proposed. Here they can listen to leaders and knowledge 
holders speak to issues. 

4. First Nations should challenge any decisions, interpretations or 
recommendations by the governments, panel, panel secretariat, 
lawyers or bureaucrats that limit First Nation participation or prevent 
First Nation members from presenting information in a way that is 
traditional or is comfortable.  

5. Consideration must be given to the pros and cons of any decision to 
boycott or participate in a public process where no agreement exists 
with the Crown. Several options are available to First Nations, 
including but not limited to, participating under protest, boycotting 
the process, or filing legal challenges. 

6. EA reviewers should confirm their inability to deal with Aboriginal 
rights and title issues. First Nations may have to continue to press 
reviewers, panelists, and government bureaucrats to disclose their 
expertise, if any, on Aboriginal rights and title. Moreover, if Aboriginal 
rights and title are not within the scope of the EA process, this needs 
to be clearly stipulated by government. 

7. Once again, an early agreement with the Crown is necessary to ensure 
full and proper participation in the gathering of information and its 
subsequent review and assessment. 
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I. Panel Report 

The Takla leadership, members and staff were immensely surprised and 
relieved on September 17, 2007, when the panel released its report with 
the major recommendation to the federal and provincial governments 
that the project should “not be approved as proposed.”  

While this recommendation was welcomed and celebrated by Takla, there 
were aspects of the report that were not supported. It is also important to 
note that while this decision was supported by Takla, it does not equate to 
support for the EA process generally, which continues to be flawed with 
the same issues that Takla raised throughout the Kemess North EA 
process. 

Nonetheless, one feature of the report that was fully embraced was the 
panel’s finding and recommendation that more effort is needed to 
understand present impacts on Mountain goat populations in the region:  

The Panel concludes that Mountain goat population trends locally and 
regionally over the past 20 to 30 years are not well understood. The 
Panel is concerned about reports of severe declines in these 
populations from some sources. The Panel considers it possible that, if 
goat populations are declining, this may be linked to some extent to 
increased activity brought about by the Omineca Resource Access 
Road, which has stimulated regional mining-related activities, 
including extensive mineral exploration and the development of the 
Kemess South mine. The Panel believes that efforts are needed to 
establish more reliable estimates of goat population trends, and to 
implement strategies that will stabilize population numbers in areas 
around the existing minesite. The Panel recommends, as suggested by 
the Proponent, that a wildlife monitoring program be designed by 
MOE to determine whether mining and associated activities are 
causing a long-term decline in key wildlife populations in and around 
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the Kemess area. Northgate should play a key role in the 
implementation of this monitoring program (p. xvii)  

Despite the project not proceeding, this recommendation should be 
carried out by the provincial government and Northgate, with Tse Keh Nay 
involvement. 

On the question of whether Amazay Lake could be exchanged for financial 
considerations, the panel accurately reflected Takla’s position: 

The Panel recognizes that, based on the Proponent’s May 4, 2007, 
submission, there is an opportunity for local Aboriginal groups to 
receive $1 million per year for the life of the Project, continuing the 
agreement already in place with the Tse Keh Nay for the remaining 
years of the existing mine. While the Panel considers this a substantive 
offer, Aboriginal people have told the Panel repeatedly that there was 
no price that Aboriginal people would agree to place on the loss of the 
Lake and its spiritual values and that, in order to embrace this Project, 
they would have to make an unacceptable trade-off which cannot be 
readily costed in dollar terms. The Panel has no reason to doubt the 
sincerity of this Aboriginal concern. The fact that the Tse Keh Nay now 
enjoy a benefits agreement covering the Kemess South mine, but have 
shown no interest or willingness to explore with the Proponent the 
opportunities for benefits from the Kemess North Project, tends to 
support the conclusion that their concern is the loss of the Lake, and 
not simply opposition in principle to mining. (p. 238-39) 

According to the panel, it created its innovative “sustainability assessment 
framework” by compiling a number of principles from mining sector 
documents, including the province’s own “B.C. Mining Plan.” Given there 
is no land use agreement between Takla and the Crown to guide major 
projects in its traditional territory, its understandable the panel had to fill 
this gap by designing a "broad and holistic" assessment tool to consider 
the real implications of the project. As a result, the panel was able to 
rightfully conclude: 

The Panel recognizes the consistently strong Aboriginal opposition, 
not necessarily to the Project, but to the use of Duncan (Amazay) Lake 
under Option 1, and appreciates the need to consider Aboriginal 
traditional use, social and cultural/heritage values, including the value 
that Aboriginal groups attribute to an intact Amazay Lake. (p. 52) 

In the Panel’s view, there is now ample evidence that Aboriginal 
people were present in the area at the time of European contact, and 
probably for several thousand years before that, and that they are still 
active in the area today. The Duncan (Amazay) Lake area has had a 
history of Aboriginal traditional use, and the Lake is considered by 
Aboriginal people to be endowed with spiritual value. (p. 217) 
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With respect to the Lake (and water quality more generally), the 
values of Aboriginal people are different from those of many other 
parties. They imbue water with environmental and cultural values 
which go well beyond its role as fish habitat. (p. 224) 

The Panel is satisfied that the loss of the natural lake would be viewed 
as culturally and socially detrimental by Aboriginal people, and the 
Panel considers this effect to be significant. (p. 230) 

In addition, the panel was accurate in its assessment of the project’s long-
term ramifications: 

Indefinitely long-term water treatment is not one of the ML/ARD 
management strategies favoured by provincial ARD policies and 
guidelines, and is considered a last resort. (p. 101) 

The notion of regulatory oversight being essential for thousands of 
years is a challenging concept to appreciate. Not only the Panel, but 
many review participants also, struggled to visualize a site 
management regime that could be trusted to perform its appointed 
tasks faithfully throughout the next few thousand years. No one 
expects that Northgate Minerals Corporation would exist as a 
corporate entity for that long. Moreover, there is no way of knowing 
whether, from a public interest perspective, a responsible government 
regime can be counted upon to continue to provide effective oversight 
over such a timeframe. 

…. 

In the Panel’s view, this prolonged site maintenance legacy appears to 
be a high price for future generations to pay for up to eleven years of 
near-term economic benefits. Even if, as most specialists agree, the 
water quality of the Duncan Impoundment is safe for people and the 
receiving environment after mine closure, the minesite would be 
unlikely ever to be a “walk away” proposition. The Panel is concerned 
about whether adequate oversight would remain in place to ensure 
implementation of site management obligations for as far into the 
future as this is necessary. (p. 240-41) 

As the panel itself noted, the risk to long-term water quality “is considered 
to be the reason why the Project was consigned for panel review by 
government.” And so the panel could not avoid its conclusive finding: 

the economic and social benefits provided by the Project, on balance, 
are outweighed by the risks of significant adverse environmental, 
social and cultural effects, some of which may not emerge until many 
years after mining operations cease. (p. 245) 

There is little doubt that a lower level in-house government review would 
not have placed as much if any value on Aboriginal cultural, social and 
spiritual ties to the area or to the lake itself, or on the company’s ability to 
fulfill long-term reclamation, monitoring, water quality treatment and 
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maintenance commitments. Likely, all of these things would have been 
downplayed or dismissed as being insufficient to keep the project from 
moving ahead. To many, the panel’s independence from government was 
the key difference.  Ultimately, however, the answer lies in a true 
government-to-government EA process that is jointly developed and 
carried out by First Nations and provincial and federal governments. 

With respect to the panel’s report guiding future reviews, it is possible 
that it could play a role in informing any Takla agreement with the Crown 
and a proponent.  The sustainability assessment framework may then play 
a role, amongst other things, as to how final decisions will be reached.  

Another valuable aspect of the report is that it serves notice to the Crown 
and industry that Takla and Tse Keh Nay hold a strong prima facie claim to 
Aboriginal rights and title in the Kemess area. Moreover, it demonstrates 
the First Nations’ ability to bring forward evidence in regards to other 
areas within its lands. This knowledge should be sufficient to convince 
governments and industry that they must be engaged early and 
meaningfully should any development project be contemplated in Takla or 
Tse Keh Nay lands. 

Takla did take issue with certain aspects of the panel’s report. In 
particular, it has a serious concern with the principle behind the panel’s 
proposal that the Department of Fisheries and Oceans consider, in some 
cases, “financial compensation” in place of fish habitat compensation 
measures. 

Takla objects to any destruction of a healthy, fully intact aquatic 
ecosystem and therefore does not accept the practice of compensation as 
a measure to facilitate this destruction. Moreover, the concept of fish 
habitat compensation is itself rooted in DFO’s “no net loss” policy, which 
Takla rejects because it excuses exchanging superior natural fish habitat 
for inferior man-made habitat as a means to facilitate development. 

Takla also rejects the panel’s support for the proponent’s position on 
cumulative environmental effects. The panel agreed with the company’s 
“conclusion that cumulative effects on wilderness resources, water quality 
and fisheries resources are unlikely to be significant,” saying it was 
“consistent with federal policy expectations.” Takla holds the view that the 
project’s cumulative impacts had to be considered in the context of all 
industrial and non-industrial effects that have occurred in the project area 
to date, then seen within the context of Takla’s and the Tse Keh Nay’s 
traditional territories. 

While the two levels of government rely on the boundaries of the 
Mackenzie Land and Resource Management Plan, which Takla had no part 
in creating; Takla views the traditional territory as a more suitable scope 
for cumulative impacts assessment. Traditional territories have been 
carved out based on natural features such as watersheds, mountain 
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ranges, and fish and wildlife habitat, and reflect what natural resources 
and healthy ecosystems remain to support a First Nation community’s way 
of life. 

Finally, and most importantly, Takla rejects the panel’s finding that if the 
project had gone ahead it “…would not likely result in significant adverse 
environmental effects….”   

In the days following the report’s release, this regrettable phrase was used 
out of context by the project’s supporters and was repeated in the media 
on a number of occasions. The phrase was used to create the 
misconception the project had been rejected on Aboriginal concerns 
alone. Nevertheless, that particular finding is instructive, in that it reveals 
an inherent bias in the panel’s reasoning. It contends that the total 
destruction of a fish bearing lake and its surrounding environment 
somehow does not constitute a significant adverse environment effect.  

It is understood the panel came to this conclusion based on the 
proponent’s promise to offset the project’s effects, and that it is 
consistent with current government policy that allows for water bodies, 
even fish bearing ones, to be used as tailing impoundments where offsets 
are promised. But that line of reasoning is contrary to Takla stewardship 
values. Takla’s leadership has repeatedly stressed that lakes will never be 
considered for tailings dumps in its territory. 

In a related way, the panel hints if the project had possessed better 
economics then perhaps it would have been seen in a more positive light: 

The Panel considers [the implications of using the lake, i.e. Option 1] 
to be important, particularly in the context of the short mine life and 
marginal project economics. (p. 53) 

Even if the Project is implemented for the full mine life [11 years], the 
Panel questions whether the benefits are sufficient to outweigh 
irreversible costs such as the long-standing site management legacy 
and the loss of a natural lake. (p. 203) 

In the Panel’s view, this prolonged site maintenance legacy appears to 
be a high price for future generations to pay for up to eleven years of 
near-term economic benefits. (p. 241) 

The Panel has significant concerns with respect to the short duration 
of the incremental economic benefits (11 years of mining production). 
Moreover, given the Project’s lack of economic robustness, premature 
closure is possible, and the period of benefits may be shorter. (p. 241) 

These statements have caused speculation as to whether the panel’s main 
recommendation might have been different had Kemess North been, for 
instance, a 20-year proposal rather than an 11-year one. Again, Takla 
rejects the implied notion that a longer project life would have made the 
project acceptable. 
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Insights & Lessons 

1. Meaningful review of major projects such as mines requires First 
Nations land use plans as the baseline for traditional use, wildlife and 
fish habitat, no-development or sacred areas, and other key features 
identified by the First Nation. Where these land use plans are not in 
place, the company and/or the Crown should sufficiently resource the 
First Nation to complete them. 

2. The panel created an important precedent with its acknowledgment 
that negative effects to land and water can be detrimental to 
Aboriginal cultural and spiritual values, i.e. a "significant" effect. This 
precedent should be considered and maintained in future EA reviews. 

3. In an EA review, project impacts can be assessed on a provincial and 
regional scale, with little or no reference to the immediate area or a 
traditional territory. This bias must be challenged, since it fails to 
provide a reliable or meaningful scale to a First Nation community to 
understand project impacts, including related cumulative effects, to 
the land and to Aboriginal title and rights. 

4. The panel's "sustainability assessment framework" represents an 
innovative approach to screen a major mine project. But as a stand 
alone tool for future reviews, it is possible that it could be used to 
rationalize a recommendation in favour of a controversial project, 
especially one that has a stronger economic profile than Kemess 
North. Therefore, this tool may be useful to inform an agreement with 
the Crown and a proponent but it should not necessarily be used as 
the only guide. 

5. Compared to low-level, in-house government reviews, independent 
panels that include First Nation-appointed members present a more 
favorable option to First Nations who have serious concerns with a 
project.  That being said, a separate, mutually agreed upon Crown-
First Nation title and rights process, or an independent First Nation-led 
review, are at present the potential options that might provide a 
meaningful venue for consultation and accommodation negotiations. 
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J. Proponent Relations 

In October 2004, a newspaper quoted Northgate’s CEO, Ken Stowe, telling 
a Prince George Chamber of Commerce audience: “We told the First 
Nations we won't do this project unless they support it. We’re not going to 
be doing it over their objections, I think, for a couple of reasons. For one, 
it's what we truly believe. It's our philosophy. And second, the time-line 
would never work by having lots of vocal opposition.”  But as history 
showed, Northgate did exactly the opposite when it decided to push its 
project through the EA process over the objections of Takla and other First 
Nations. 

When the company’s vice-president was questioned by Takla Lake Chief 
French at the panel hearings about this broken commitment, the 
transcript of his reply was “Circumstances have changed. The economics 
of the project have changed – prices are different.” This candid admission 
that the company scrapped its own philosophy in the face of rising metal 
prices best captures why Takla did not enjoy a trustworthy relationship 
with Northgate Minerals over the course of the Kemess North process.  

Insights & Lessons 

1. Given the first and foremost priority of a company is to make as much 
money as possible, lofty philosophical statements to the contrary 
should be viewed skeptically and treated as such. 

2. It is important to strike an early agreement with the company to guide 
relations going forward into an EA review, but not to where it limits a 
First Nation’s ability to ultimately say “no” based on information 
gathered during the review or to changing circumstances that it may 
not have known earlier. 
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K. Legal Issues 

The Kemess North EA review process did not provide clear answers on 
what is and is not meaningful consultation by the Crown in Takla 
traditional territory. To the contrary, it only raised more questions.  

Despite the numerous attempts made by Takla throughout the Kemess 
North process to negotiate a government-to-government process that 
would ensure meaningful consultation, government did then, as it 
continues to now, ignore Takla’s prima facie case for rights and title, and 
to ignore the need for mutually agreed upon protocols for engagement.  

When it became clear to Takla that Northgate Minerals was forcing 
through its application over First Nations objections, Takla was put into an 
uncomfortable bind. On one hand it had no confidence in the EA process 
and on the other it was uncertain of its legal options to secure proper 
consultation and accommodation from the Crown. 

Chief French at the time sought legal advice on whether Takla should 
participate in the EA panel hearings. This is always a big decision for a First 
Nation because EAs are reasonably useful for analyzing environmental 
impacts but are deeply flawed when it comes to dealing with Aboriginal 
rights and title. One prominent lawyer advised that it was to Takla’s and 
the Tse Keh Nay’s disadvantage to participate, that this would take away 
their ability to challenge the process in court. Another prominent lawyer, 
however, advised that they would be better served by forcing the process 
to deal with Aboriginal rights and title and impacts on First Nations than 
by standing on the outside. Since each EA is different, First Nations need 
to carefully consider whether or not to participate. 

Ultimately, Takla and the Tse Keh Nay made the decision to participate in 
the EA panel hearings under protest. This turned out to be the right 
decision in this instance but the process was still fraught with problems. 

The EA process in British Columbia has gone backwards since the court 
rulings in the Taku case.  In Taku the Supreme Court of Canada ruled that 
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the governments had sufficiently consulted with the Taku Tlingit First 
Nation by involving them in the project committee and EA process for the 
proposed re-opening of the Tulsequah Chief/ Redfern Mine.  Government 
officials frequently point to this ruling as a justification for continuing with 
their flawed EA processes. What they neglect to mention is that the 
provincial government amended its EA legislation after this decision to 
remove the requirement to include First Nations as project committee 
members in designing and carrying out EAs in B.C.  

In the Yukon and some other northern jurisdictions First Nations are more 
fully involved in designing and developing environmental assessment 
processes. But in B.C., First Nations are only involved in some aspects of 
EAs and only at the discretion of federal and provincial decision-makers. In 
addition, the federal government, under pressure from industry, has 
recently scaled back the number and type of projects which are subject to 
the federal EA process. 

The Kemess North process illustrates that the EA process, as it is currently 
designed, does not adequately address the needs of First Nations to be 
fairly involved in a review, nor can it deal with their need to guard their 
Aboriginal rights and title from being unduly and permanently infringed. 
As a result, this situation will continue to generate conflict and uncertainty 
for all concerned. 

While there are some remedies available in court, these are usually just in 
terms of cases that challenge whether or not there has been successful 
consultation and accommodation.  Although these cases may result in 
delaying EAs and projects (and sometimes, such as in the Dene Tha case, in 
substantial compensation to First Nations), they do not really answer the 
question of how to fairly recognize and reconcile Aboriginal rights and 
title.  

The Tsilhqot’in Nation is currently pursuing a declaration of Aboriginal 
fishing rights to stop the proposed Prosperity Mine from destroying Fish 
Lake/ Teztan Biny.  Time will tell whether this legal strategy is more 
effective than a judicial review based on lack of consultation. 

The ultimate answer lies in the Crown and industry respecting the 
outcome of land use plans and EA processes jointly designed, approved 
and implemented by First Nations in a government-to-government 
process. 

Insights & Lessons 

1. First Nations need to continue pushing for joint land-use planning and 
EA processes at a government-to-government level. 

2. Never underestimate the importance of having an experienced lawyer 
who knows how to build the paper trail and how to identify thresholds 
and key decision-points during a review process. It is those moments 
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when a decision must be made as to whether or not to go to court. 
Otherwise, a delay may make it too late to challenge a decision or 
create the risk of losing a court challenge. Therefore, mapping out key 
steps in advance should be given due consideration with legal advice. 
And because legal budgets are often limited, it is important to ensure 
First Nation leadership and staff work with experienced legal counsel 
to set priorities, develop strategies and review key decision-points.  

3. First Nations should consider legal action early in the process.  
Consider that a judicial review or court application on Aboriginal rights 
and title early on in an EA process (e.g. pre-application or early review 
stage) can compel the Crown or a proponent to approach its 
obligation to consult more dutifully. Ideally, a successful challenge 
may result in ground rules being set down to guide the relationship 
going forward. 
 

 

 

L. Political Activities 

Early on and throughout the EA process Takla was given valuable political 
support and technical assistance from the Carrier Sekani Tribal Council, 
under the leadership of the now late Harry Pierre.  

Additional political support was provided by the First Nations Summit, 
Union of B.C. Indian Chiefs, B.C. Assembly of First Nations, and even the 
National Assembly of First Nations weighed in with unanimous resolution 
passed by the Chiefs-in-Assembly in December 2007. 

Special mention should go the First Nations Summit’s for its intervention 
at the panel hearings and to the provincial First Nations Leadership Council 
for attending important community cultural gatherings at Amazay Lake.  
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All of this political activity was in addition to Takla partnering with the 
Kwadacha and Tsay Keh Dene First Nations to form the Tse Keh Nay 
alliance, under the leadership of Chief Janet West (Takla), Chief John 
French (Takla), Chief Dolly Abraham (Takla), Grand Chief Gordon Pierre 
(Tsay Keh Dene), Chief Johnny Pierre (Tsay Keh Dene), Chief Emil McCook 
(Kwadacha) and Chief Donny Van Somer (Kwadacha). 

Insights & Lessons 

1. From the outset of a controversial project, identify, build and maintain 
formal and informal lines of communication between the leadership 
and key staff of each allied political organization. 
 

 

 

M. Public Information Activities 

Key to confronting the Kemess North situation was the decision by Takla 
to produce external public information on an ongoing basis. This was vital 
to get its voice and message heard by other governments, the company, 
the mining industry and its associates, non-governmental organizations, 
assorted allies, media outlets and the general public. 

Over the course of five years, Takla and its allies drove the production of 
the following public information activities and products:   

• Media releases 
• Letters to the editor 
• Radio, TV and print interviews 
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• Opinion editorials 
• Open Letters 
• Newspaper advertisements 
• Media relations 
• Posters 
• Pamphlets 
• Website 
• Live Internet audiocast of panel hearings 
• Presentations 

Insights & Lessons 

1. When dealing with a controversial project it is essential to organize 
and produce ongoing public information activities and products with a 
clear and consistent message; moreover, it is important to establish 
and maintain a public record of events to allow people to be updated 
quickly and comprehensively. 
 

 

 

N. Conclusion 

The Kemess North project underscores the need for territory-wide 
joint land use planning between Takla and the provincial government, 
similar to the Haida and Central Coast First Nations. Finalizing an 
agreement of this kind could stave off conflict and harmonize the 
development goals of each. To achieve this, the province needs to accept 
and reconcile that Takla has land use goals that differ from its own, and 
that these need to be given equal weight in the negotiations that will 
ensue.  Finally, whatever agreement is reached will need to be recognized 
by all government processes and third parties. 
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In advance of signing a land use agreement, internal consideration should 
be given to developing a mining policy such as the Taku River Tlingit First 
Nation have done, who developed one “to provide greater certainty for 
parties interested in the extraction of mineral resources” in its traditional 
territory.  

On the exploration side of things, the province’s free entry system 
continues to give Takla problems, specifically in terms of where, when and 
how much exploration activity is carried out in its territory. Until this policy 
is adjusted to provide meaningful consultation and accommodation to 
First Nations, conflicts over where mineral exploration can occur will 
continue.  

Takla is committed to applying the insights and lessons it has learned from 
the Kemess North experience to any future environmental assessment 
review it finds itself participating in, and through this report it encourages 
other First Nations to do the same. 

Hopefully, however, improvements to the environmental assessment 
process will soon have transpired to where First Nations are no longer 
standing on the outside looking in on a project that will profoundly affect 
their lives. As it is, they currently grapple with a project review process 
that considers permanent impacts to their communities, lands, culture and 
rights as a given, but they have no say in the final decision as to whether 
or not this should occur or even on how it will occur. 

First Nations groups might also consider jointly declaring lakes off-limits 
for mine waste disposal, as contemplated at last year’s B.C. First Nations 
Mining Summit. Perhaps a message of that magnitude would be enough to 
convince the governments and the mining industry that they are headed 
toward conflict if they insist on pursuing projects that target these 
sensitive water bodies. 

It is important that effects to Aboriginal cultural and spiritual values, 
specifically as they relate to impacts to special features of the land, 
continue to be meaningfully considered and recognized by current and 
future environmental reviews and decision-makers, as was done by the 
Kemess North panel. 

There is also a need for a commonly understood approach toward 
consultation related to addressing impacts on Aboriginal rights and title, 
ideally one based on best practices identified by First Nations themselves. 
This would be in addition to any parallel process to address Aboriginal 
rights and title, including the possibility of a First Nations-led review.  

Generally, First Nations need to be more involved in the pre-application 
phase of a project review, at the point where discussions and decisions 
revolve around how a project may or may not proceed. 

Perhaps all of these suggestions would benefit from a high-level 
agreement between First Nations and the B.C. mining industry. One that 
supported better relations based on developing and implementing a new 
way of doing business on the ground, with meaningful consultation and 
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accommodation throughout the mining cycle.  Essential to this would be 
comprehensive community consultation to determine what policies can be 
negotiated on behalf of communities, and what details should be left for 
each community to determine themselves. 

In addition, the Takla would welcome increased government support to 
deal with mining-related monitoring that included the involvement of 
community members. This would involve legacy and contemporary mines 
and exploration projects, and related to that is a need to maintain and 
expand on the federal government’s environmental contaminant program.   

At present, government enforcement of mining and mineral exploration 
regulations is under-staffed and under-funded. First Nations then are the 
perfect choice to fill this gap – not only are they already visiting these 
sites, but they actually care about what happens to lands and water. 

Finally, in the broader picture, there is a continuing need to get Canada’s 
support for the U.N. Declaration on Rights of Indigenous Peoples, in 
particular the need for it to respect the principle of Free, Prior and 
Informed Consent. 

 

 
 


